When Romero filed his case, several aspects of the "jurisdictional" law were well settled. A claim under the Jones Act could be filed in a federal district court either on the "law side" or in admiralty.' If it was filed "at law" the plaintiff was entitled to a jury.' The Jones Act claim could also be brought in a state court, 10 where a jury would be available. The other three claims could be brought independently in admiralty,"-without a jury, or "at law" with a jury in the state courts or, if diversity-of-citizenship jurisdiction existed, in the federal courts.' 2 The questions which had not been settled were (i) whether the three nonstatutory maritime claims were by themselves cognizable on the "law side" of the federal courts; (2) whether they were cognizable on the "law side" of the federal courts when joined with a Jones Act claim; and (3) whether, if cognizable "at law" because of the joinder, they were to be tried by a jury. By filing his lawsuit on the "law side" of the United States District Court for the Southern District of New York, Romero raised these issues. The circuits were in conflict on the questions. The First Circuit had answered the first question in the affirmative. 13 The Second and Third Circuits had clearly said no to the first question.' 4 The Second, Third, and Seventh Circuits had reached an unhappy compromise on the second and third questions.' 5 All four defendants in the Romero case moved to dismiss for 8 Panama R.R. v. Johnson, 264 U.S. 375 (1924 
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HeinOnline --73 Harv. L. Rev. 819 1959 Rev. 819 -1960 want of "jurisdiction." The district court granted their motions. 6 The court of appeals affirmed the dismissals. ' The Supreme Court of the United States divided sharply over the issues presented by the case. Five members of the Court, speaking through Mr. Justice Frankfurter, held that the Jones Act claims should not have been dismissed for want of jurisdiction, although they did not state claims on which relief could be granted.' Two members of the minority agreed with this conclusion. 9 The Court also held that the non-Jones Act claims could not be maintained independently on the "law side" of the federal courts absent diversity-ofcitizenship jurisdiction, but they could properly be joined there with a Jones Act claim. All four dissenters disagreed with these propositions. The Court also held that all but one of the claims against the second defendant were properly dismissed on the merits and that the claims resting on diversity jurisdiction were properly before the district court although joined with the nondiversity claim under the Jones Act. On these last rulings, the Court was unanimous. It is not the purpose of this paper to provide a critique of the Romero case; that has been ably done elsewhere. 2° Rather, an attempt will be made to consider the relationship of the Romero case to two more general problems in the area of federal jurisdiction: the meaning of the phrase "laws . . . of the United States" in section 1331 of the Judicial Code, 2 and the concept of "pendent jurisdiction." At the outset of this discussion, it is necessary to state, as will later be shown, 22 that the Court in Romero was not faced with any real jurisdictional questions, although it and the other courts recently dealing with the problems have deemed them "jurisdictional." There can be no doubt that the District Court of the Southern District of New York had power to decide each of the claims asserted by Romero. The real issues were whether the claims could be joined and by what procedure their trial should be governed, issues which are not jurisdictional since they do not involve any question of the competence of the district court to entertain the litigation.
I. THE MEANING OF SECTION 1331
Romero contended that he had a right to file his nonstatutory maritime claims on the "law side" of the district court by reason of section 1331 of the Judicial Code. The majority rejected this proposition. The minority would have ruled in Romero's favor on this point. But in dealing with the construction of section 133 1 solely in the context of maritime causes, the Court failed to take note of the implications of the solutions to this problem which radiate far beyond the limits of this case and of the admiralty power. On the majority's thesis it did not have to consider these issues. But the minority did, and Mr. Justice Black was thus guilty of oversimplification when he said, "The real core of the jurisdictional controversy is whether a few more seamen can have their suits for damages passed on by federal juries instead of judges." 23 For more than seamen's injury cases were involved even if the problem were confined to the distribution of maritime cases between the jury and nonjury calendars of the federal courts: The minority construction of section 1331 would afford the right of jury trial to all cases now tried in admiralty with the exception of libels in rem. 4 And the Justice was equally in error when he implied that the rationale for sustaining section 1331 jurisdiction proffered by Mr. Justice Brennan in Romero was the same as that afforded by Judge Magruder in Doucette v. Vincent.
The alternative solutions offered to this "jurisdictional" problem may be summarized in this way: (i) Judge Magruder took the position that such nonstatutory maritime claims "arise under" the Constitution and are therefore properly cognizable under section 1331; (2) the minority of the Supreme Court held that section 1331 jurisdiction attaches because the claims properly "arise under" federal decisional law; (3) the majority of the A. The Doucette Rationale There is an obvious advantage in choosing Judge Magruder's position rather than that of Mr. Justice Brennan, since the Doucette rationale would be confined to maritime claims. Despite this attraction, however, it is clear that Doucette rests on too weak a base. In Doucette the question of the "jurisdiction" of the district court to entertain nonstatutory maritime claims on the "law side" was raised sua sponte by the court of appeals.
2 ' The same court had previously, in a "carefully considered" dictum in Jannson v. Swedish American Line, 2 " indicated that "jurisdiction" existed under section 1331 of "a civil action for damages . . . to enforce a claim cognizable in admiralty .... 29 Judge Magruder's reasoning had been succinctly set out in Jannson. Doucette did little more than turn the dictum into a holding and make even more explicit the reliance on the Constitution rather than "the laws . . . of the United States" as the basis for section 1331 jurisdiction." In Jannson, Magruder had written:
If the "Constitution itself adopted and established, as part of the 26 The opinion for the Court relied upon the interpretation of -the 1875 grant of federal-question jurisdiction as the appropriate basis for finding the meaning of § 1331 for the purposes of this case. "The modifications of language to be found in the present version of this Act, 28 U.S.C. § 1331, were not intended to change in any way the meaning or content of the Act of 1875. See Reviser's Note to 28 U.S.C. § 1331." 358 U.S. at 359 n.5. The pertinent language of the 1875 grant provided the federal trial courts with jurisdiction "of all suits of a civil nature at common law or in equity . . . arising under the Constitution or laws of the United It is thus obvious that, although the rationalization thus offered would be applicable to all admiralty cases governed by national law and not merely to seamen's personal-injury actions, it would be limited in its application to admiralty cases. The fallacy of this approach lies in its erroneous major premise that "the Constitution prescribed the substantive law to be applied in such cases." 32 The support for this proposition derives from the language of the Supreme Court in Knickerbocker Ice Co. v. Stewart, 3 3 which Judge Magruder quoted in both of his opinions.
Taken in context, however, the language of that Supreme Court opinion says no more than that : (i) The admiralty law was received by the United States at the time of the adoption of the Constitution much as the common law of England was received by the states, often by way of constitutional provision; (2) the national government is supreme over the states with regard to the admiralty power under article III as it is supreme over the states with regard to the powers specified in article I. To say this is hardly to raise the judicial opinions and statutes formulated under the admiralty power to the level of constitutional provisions. They would be strange constitutional provisions which were subject to change both by the legislature and the judiciary. Certainly in the event of conflict between admiralty legislation or decisions and provisions of the Constitution, there could be no doubt that the latter must prevail. (1942) . Nothing in § 1257(3), says judge Magruder, would seem to authorize such review unless it be the word "Constitution" since the word "statute"-not "laws"-can hardly be defined to mean judicial decisions. It is more likely that the Court's attention was not called to this defect in its certiorari jurisdiction-or that the Court chose to ignore it-than that it was sustaining jurisdiction on the ground that the cases were constitutional ones.
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HeinOnline --73 Harv. L. Rev. 824 1959 Rev. 824 -1960 statute includes laws created by federal judicial decisions as well as by congressional legislation; (3) the nonstatutory claims asserted in Romero were based on rights established by decisions of the national courts; (4) nondiversity maritime claims, except insofar as the remedy sought is one peculiar to admiralty, are civil cases in law and equity. All four of these propositions are essential to the minority position.
The first proposition is beyond dispute. The third could be rejected only by overruling a long line of Supreme Court decisions, beginning with Southern Pac. Co. v. Jensen 37 and "culminating" in Pope & Talbot, Inc. v. Hawn. 5 The majority of the Court rejected the fourth proposition and, therefore, did not have to consider the second with its interesting radiations beyond the maritime jurisdiction. In brief, the majority rested on the proposition that the statute which first granted general federal-question jurisdiction to the federal trial courts did not include within the term "suits of a civil nature at common law or in equity . . . arising under the . . . laws of the United States" 11 maritime claims not resting on a federal statute. In large measure this understanding of the meaning given to the 1875 statute by its framers was predicated on Justice Marshall's dictum in American Ins. Co. v The Constitution and laws of the United States, give jurisdiction to the District Courts over all cases in admiralty; but jurisdiction over the case, does not constitute the case itself. We are therefore to inquire, whether cases in admiralty, and cases arising under the laws and Constitution of the United States, are identical.
If we have recourse to that pure fountain from which all the jurisdiction of the Federal Courts is derived, we find language employed which cannot well be misunderstood. The Constitution declares, that "the judicial power shall extend to all cases in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority; to all cases affecting ambassadors, or other public ministers, and consuls; to all cases of admiralty and maritime jurisdiction."
The Constitution certainly contemplates these as three distinct classes of cases; and if they are distinct, the grant of jurisdiction over one of them, does not confer jurisdiction over either of the other two. The discrimination made between them, in the Constitution, is, we think, conclusive against their identity. If it were not so, if this were a point open to inquiry, it would be difficult to maintain the proposition that they are the same. A case in admiralty does not, in fact, arise under the Constitution or laws of the United States. These cases are as old as navigation itself; and the law, admiralty and maritime, as it has existed for ages, is applied by our Courts to the cases as they arise. The conflict between the majority and -the minority in Romero extended even to i96o]
HeinOnline --73 Harv. L. Rev. 825 1959 Rev. 825 -1960 fact that for three-quarters of a century after the enactment of the predecessor of section 133 no court had ever held that the federalquestion jurisdiction could be extended to include nonstatutory maritime causes. Moreover, Mr. Justice Clifford, in an opinion rendered in 1876, only one year after the grant of the federalquestion jurisdiction to the federal courts, had said: "Parties in maritime cases are not . . . compelled to proceed in the admiralty at all, as they may resort to their common-law remedy in the State courts, or in the Circuit Court, if the party seeking redress and the other party are citizens of different States." 41 Mr. Justice Brennan was unimpressed by the failure of litigants and legal writers to invoke the federal-question jurisdiction in maritime cases decided prior to Doucette. He read American Ins. Co. v. Canter only as a rejection of the Magruder position that maritime cases arise under the Constitution: "In its broadest permissible interpretation, the dictum only means that the fact that the Constitution creates admiralty jurisdiction does not make all admiralty cases cases arising under the Constitution." 42 He rejected the Clifford statement on the ground that it was a dictum "in a case decided shortly after the Act's passage, where the effect of the new statute was not at all presented or discussed." " His most telling point with reference to the alleged categorical difference between maritime causes and cases in law and equity was stated this way: "In fact, the grant of diversity jurisdiction in the 1875 Act was in the very same terms as the grant of the 'arising under' jurisdiction; the same introductory phrase, 'suits of a civil nature at common law or in equity,' governed both grants. It seems to me very odd to say that this phrase, introducing two grants of jurisdiction, had the effect of excluding maritime causes of action entirely from the one but not at all from the other." " The fact is that the acceptance of the diversity jurisdiction over maritime claims under the saving-clause developed long before establishment of the Jensen line of cases, when federal courts may have been under the happy delusion that they were applying rules of general common law not derived from admiralty sources. 
ROMERO AND FEDERAL JURISDICTION
Clearly there is a doctrinal inconsistency in treating saving-clause cases brought in diversity suits as cases in law or equity, but when brought in the national courts on the basis of their federal origin as cases in admiralty and not in law or equity, when both categories are governed by substantive rules made pursuant to the admiralty power. Assessment of the opinions suggests that the majority has effectuated the legislative purpose as it was expressed in 1875 and presumably remains unchanged. The minority has, on the other hand, proved that the language of the statute is capable of a construction which would include nonstatutory maritime causes within section 1331 and has asserted that there are factors weighing in favor of that interpretation. It is not surprising that in the twilight area between the dominion clearly assigned to the legislature and that clearly assigned to the judiciary, the champions of broad judicial power were willing to read their own desires into the statute in order to achieve a result more in keeping with their rewriting of the FELA. 4 5 But even if the minority had been successful in persuading the Court as to the validity of its fourth proposition -that there was no basic difference contemplated between cases in admiralty on the one hand and cases in law and equity on the other -it would still have to establish its argument that the word "laws" as used in section 1331 includes judicially created rights as well as rights created by statute. And it is the fact that four Justices of the Court were ready so to read the statute, while the others remained silent on this point, that gives the Romero case a really broad potential.
C. The Meaning of Section 1331 for Nonmaritime Cases
"There is no federal general common law," said Mr. Justice Brandeis in Erie R. R. v. Tompkins. 46 Despite the breadth of that statement, the fact remains that there are many areas of the law in which the federal courts are called upon to formulate applicable rules of law without guidance from legislation. Mr. Justice Brandeis himself recognized this in an opinion which he delivered on the same day as Erie, in which he applied "federal common law" to a case involving the construction of an interstate com-pact. 4 r And the Court has elsewhere recognized that "federal common law" still plays an important part in the formulation of national legal doctrine. Thus in the Lincoln Mills case the Court said: "It is not uncommon for federal courts to fashion federal law where federal rights are concerned." 48 Nor is this power limited to situations in which Congress has purportedly given the courts a blank check, creating jurisdiction and leaving the substantive rules to be made by the national judiciary, as under section 301(a) of the Taft-Hartley Act as interpreted in Lincoln Mills. 49 Where the United States is a party to litigation involving liability on Government commercial paper, "in the absence of an applicable Act of Congress it is for the federal courts to fashion the governing rule of law according to their own standards." 'o In diversity litigation, when the plaintiff sought to recover damages for defamation against Government employees, the Court recently ruled "that the validity of petitioner's claim of absolute privilege must be judged by federal standards, to be formulated by the courts in the absence of legislative action by Congress." 51 Federal common law is similarly fashioned in cases in which the Even when the Court has refused to sanction the use of federal common law, and has applied state law rs or has refused to give sanction to a newly claimed right, it has not denied the existence of its power to create federal law. Thus, in United States v. Standard Oil Co.,"D after declining to recognize a claim in favor of the United States against a corporation which had injured one of its soldiers, the Court said:
[A]lthough federal judicial power to deal with common-law problems was cut down in the realm of liability or its absence governable by state law, that power remained unimpaired for dealing independently, whegever necessary or appropriate, with essentially federal matters, even though Congress has not acted affirmatively about the specific question.
In this sense, therefore, there remains what may be termed, for want of a better label, an area of "federal common law" or perhaps more accurately "law of independent federal judicial decision," outside the constitutional realm, untouched by the Erie decision.60
Certainly the decisions make it difficult to ascertain when the federal courts will resort to their power of "independent federal judicial decision."01 But this might equally be said of the difficulty of ascertaining the rationale of the existence of a federal question. 2 Suffice it for our purposes to note that such judicially created rights exist -and not merely as defenses to claims arising under state law or national statute. 3 The question then is whether a claim based on such federally created rights would "arise under" Perhaps the factor weighing most heavily against the assumption of such jurisdiction is the same dearth of authority which the majority found so persuasive in Romero. 6 " However, some of our foremost commentators in the field of federal jurisdiction have suggested the existence of such jurisdiction. Thus, Professors Hart and Wechsler have said: "A decision that a given matter is governed by federal law . . .may or may not have the consequence of establishing a basis for federal question jurisdiction." " Professor Mishkin is less reserved in the expression of his opinion:
The first formulation of the requirement developed by the courts is that the plaintiff must be contending that a federally ordained rule specifically creates his cause of action. Any national source will suffice, whether Constitution, treaty, or law. Indeed, he need not maintain even that some piece of national legislation provides, in so many words, the governing rule of substance; if it is his position that his right to relief is granted by federal common law, whether in connection with a statute or otherwise, jurisdiction in the national trial courts will be supported. 66 Unfortunately, the authorities cited in support of the "or otherwise" proposition, Bell v. Hood 67 and Doucette, involved cases purportedly arising under the Constitution rather than the laws of the United States. Like the commentators, the courts have occasionally been bemused by the question outside of the admiralty area, but have generally found it unnecessary to rest jurisdiction on this ground . 8 Next to the want of favorable authority as an argument against such jurisdiction is the proposition that the courts have read the word "laws" to mean "statutes" when they have referred to section 1331. There is indeed ample evidence that this has been done, 9 but never, except in admiralty cases7 0 has it been done when the court was attempting to distinguish between statutes and decisional law. The final argument to be made against the jurisdiction of the federal courts over this kind of claim is the general one that federal jurisdiction is to be construed restrictively, with all doubts resolved against jurisdiction. 7 1 There would, of course, be few such cases added to the business of the federal court on the basis of existing law, by reason of this application of the Code. But open acknowledgment of the existence of this jurisdiction would be likely to stimulate the effort toward "creative development by the judicial process." 72 The reason for sustaining this jurisdiction, however, at least in nonmaritime areas, would seem to outweigh the arguments against it. The primary contention in favor of jurisdiction is based on the rationale of the 1875 grant, which swayed the Court to deny jurisdiction in Romero. When the general federal-question jurisdiction was created, federal-court jurisdiction over admiralty matters already existed. But the reason for creating federal-question jurisdiction in the federal courts, "to insure the availability of a forum designed to minimize the danger of hostility toward, and specially suited to the vindication of, federally created rights, 73 is as applicable to judicially created rights as to rights created by statute. And, indeed, the majority in Romero seemed to acknowledge that the test of federal-question jurisdiction lies in the source We also hold that the right asserted by petitioner which is derived from the duty imposed by the Railway Labor Act on the Brotherhood, as bargaining representative, is a federal right implied from the statute and the policy which it has adopted. It is the federal statute which condemns as unlawful the Brotherhood's conduct. "The extent and nature of the legal consequences of this condemnation, though left by the statute to judicial determination, are nevertheless to be derived from it and the federal policy which it has adopted." Deitrick v. Greaney, 309 U.S. The constant emphasis on "federal policy" and the reference to the Clearfield case 71 suggest how close to the edge of the immediate problem the Court has come.
The technical arguments in favor of jurisdiction, in themselves hardly persuasive, are useful in demonstrating the absence of congressional policy different from that described in the quotation from Paduano above.
9 Mr. Justice Brennan used the Erie case to show that the word "laws" should be construed to mean judi- 8 ' But if Erie cannot be used to prove the affirmative of this proposition, it is at least useful to show that the word "laws" need not mean only statutes. And this proposition is buttressed by the fact that Congress has, in the portion of the Judicial Code dealing with district-court jurisdiction, used the phrase "Act of Congress" where it was clearly referring only to statutory law.
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It would seem, therefore, that when a claim is properly asserted as depending on federal rights created by national courts, the case may well be considered to be one arising under the laws of the United States as specified in section 1331. The Romero dissent has moved the Supreme Court closer to that conclusion. The majority position does not read against it. It should be carefully noted, however, that the anticipated rule would apply only when the source of the substantive rule is national authority. The mere fact that the law has been stated by a federal court is not sufficient. Chief Justice Waite established this proposition fifty years before Erie. 83 There is neither authority nor reason for departing from it.
II. PENDENT JURISDICTION
After denying that section 1331 afforded the nonstatutory claims independent entry to the "law side" of the federal courts, Mr. Justice Frankfurter decided that the Court could still reach the substantive issue of the validity of these claims, since they were properly before the district court by reason of the fact that they were appended to the Jones Act claim. The lengthy treatment afforded the section 133i problem proved unnecessary in dealing with this question of "pendent jurisdiction":
[T]he District Court may have jurisdiction of them "pendent" to its jurisdiction under the Jones Act. Of course the considerations which call for the exercise of pendent jurisdiction of a state claim related to a pending federal cause of action within the appropriate scope of the doctrine of Hum v. Oursler, 289 U.S. 238 [I933], are not the same when, as here, what is involved are related claims based on the federal maritime law. We perceive no barrier to the exercise of "pendent jurisdiction" in the very limited circumstances before us. Here we merely decide that a district judge has jurisdiction to determine whether a cause of action has been stated if that jurisdiction has been invoked by a complaint at law rather than by a libel in admiralty, as long as the complaint also properly alleges a claim under the Jones Act.
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Despite this careful language, it is unfortunate that the Supreme Court followed the lead of the lower federal courts in pinning the label "pendent jurisdiction" on the problem before it. That phrase has already come into common use to cover disparate situations, with much resulting confusion. It will not prove helpful to bring another under that umbrella-like phrase. For if in this stage of our jurisprudential development it is no longer necessary to assert that the same words may have different meanings in different contexts, 8 the fact remains that there is still a tendency on the part of the bench and the bar to ignore the obvious and to carry over the meaning given to a phrase in one situation to solve problems which are entirely distinct.
There are four separate and distinct situations which may now be hiding under the rubric of "pendent jurisdiction." The first is the so-called Siler doctrine, 8 467, 470 (1957) . [Vol. 73:817
HeinOnline --73 Harv. L. Rev. 834 1959 Rev. 834 -1960 avoid the resolution of constitutional questions until they must be faced in order to reach a judgment in a lawsuit. 8 7 It is thought that this doctrine of avoidance justifies the incursion of the federal courts into the domain of state courts, perhaps on the theory that it is less likely to damage the principles of federalism than would a premature declaration of the invalidity of a state law. The second is the so-called doctrine of Hurn v. Oursler, 8 which authorizes the decision by a federal court of a state claim, over which it would have no independent ground for jurisdiction, because the identity of issues between the federal and state claims is such that the basis for deciding the former will also provide a basis for deciding the latter. 89 The argument for this extension of jurisdiction is put in terms of convenience and the avoidance of trying the same case twice. Certainly the Hurn v. Oursler doctrine provides a less pressing reason for federal invasion of state court jurisdiction than does Siler. But both the Siler and the Hum v. Oursler situations involve the federal courts in the assumption of jurisdiction which would not ordinarily be theirs. The third and fourth categories do not really involve jurisdictional questions, for here each of the claims has independent access to the federal courts. In the third, labelled Oklahoma for reasons which will appear, one question is a constitutional one as in Siler, but the other is a question of federal, not state, law. Clearly here the second claim ought to be decided not only when to do so would avoid the constitutional question, but simply because, under ordinary circumstances, the question presented is one which independently calls for federal-court adjudication. The only countervailing factors are the ordinarily existing objections to joinder: prejudice or complexity or imposition on judicial facilities. In short, all the reasons for joinder in Siler are present without the shortcoming of assuming state-court jurisdiction. In the fourth category we find the Romero case. Here there is no constitutional claim, but both claims are properly and independently within the ken of the federal courts. Under ordinary circumstances there would be no question that both could be decided in the same lawsuit. If the Siler compulsion for joinder is absent, the case never- 0 The third and fourth categories raise questions only when the claims would ordinarily be heard by the federal court sitting in different capacities. But clearly, as will appear, these are not jurisdictional questions in the ordinary sense in which that word is used. And the "pendent jurisdiction" shibboleth should not be applied to them.
The different results required in the Romero case from that in Hum v. Oursler are demonstrated by the action of the majority in the Romero case itself. There the Supreme Court authorized the resolution of the non-Jones Act claims -at least to the extent of passing on the sufficiency of the complaint -although the Jones Act claim which required trial by the federal court sitting as a court of law was dismissed without trial. Neither the Siler nor the Hum v. Oursler rationale 91 would justify the decision on the state claims by the federal court under these circumstances, for there would be no need to decide the state questions, either to avoid a constitutional issue or to avoid multiple trials of the same issues. This is not to suggest that the courts have consistently followed this distinction, 92 but rather to point out that the ruling in Romero should not be read as approval of such action in the first two as distinguished from the third and fourth categories set out above. Again, the close identity of issues need not be required in the Romero-type case to the extent that Hum v. Oursler demands, since again -there need be no fear of treading on state jurisdiction. Too rigid adherence to the Hum v. Oursler principle in Romero-type situations has already misled some federal courts into reaching results different from that apparently sanctioned by HeinOnline --73 Harv. L. Rev. 836 1959 Rev. 836 -1960 In Romero the real problem was not one of "pendent jurisdiction" but rather of the propriety and effect of joining two or more federal claims which would ordinarily be triable before the federal court sitting in different capacities and, perhaps, by different methods of trial. The Supreme Court in Romero provided a rationale for the joinder of the maritime claims with the Jones Act claim on the "law side" of the district court. Presumably it limited that right of joinder to claims involving the same parties, 9 4 since it sustained the jurisdiction over the claims against the other parties on the basis of diversity jurisdiction. 95 And it clearly refused to state what the appropriate procedure for the trial of the non-Jones Act claims should be, either when the Jones Act claim is tried or when it is dismissed before trial: "We are not called upon to decide whether the District Court may submit to the jury the 'pendent' claims under the general maritime law in the event that a cause of action be found to exist." 96
Professor Currie has examined the cases involving joinder of Jones Act claims with the claims of a nonstatutory maritime nature.
9 7 He has reached the conclusions (i) that joinder of the claims involving the same parties is proper and (2) that the joinder implies that the right to a jury trial which is afforded to Jones Act claimants must also be available with regard to the other maritime claims, at least when the former goes to trial. He has shown, too, that until Judge Wyzanski aroused sleeping dogs in I947,"' the lower federal courts generally followed the procedure of joinder with jury trial for all claims. 9 It is proposed here to examine two situations analogous to Romero outside the admiralty field to see (i) whether the courts treat the problem as a jurisdictional question, (2) 
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A. Three-Judge-Court Analogies Certain federal claims are required by Congress to be tried before specially constituted district courts of three judges.°0 0 Basically they fall into two categories: those involving suits to enjoin the enforcement of federal or state statutes on the ground of unconstitutionality, and those involving the administration of peculiarly important federal legislation. Ordinarily, review of the judgments of such courts is by direct appeal to the Supreme Court rather than to the court of appeals for the appropriate circuit. 0 ' The policies behind the requirement of three-judge courts, based as they are on the desire to eliminate abuses common to decisions of individual judges 102 and on the importance of the kinds of cases involved,' are sufficiently strong and clear to prohibit the adjudication of such claims by a single judge, 04 whether joined with another claim or not.' 5 Thus, if precedent is sought for Romero in the availability for the combined claims of the court sitting as a court of general jurisdiction rather than as a specialized court, the three-judge-court cases would clearly lead to the conclusion that ' 
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HeinOnline --73 Harv. L. Rev. 838 1959 Rev. 838 -1960 the claims cannot be tried together by the court sitting in its general capacity. Unlike the Jones Act situation, however, the very nature of the claim cognizable by a three-judge court precludes it, almost by definition, from being treated as anything but the dominant claim. In the Romero situation, the bases for recovery to be found in the Jones Act, the claim of unseaworthiness, and the claim for maritime tort are of equal stature so far as the courts and the legislature are concerned. It is feasible, therefore, to allow the plaintiff to characterize that claim as dominant which reasons peculiar to him make the dominant claim. 10 6 This, in effect, is what the Supreme Court did in Romero when it accepted the plaintiff's labelling of the non-Jones Act claims as "pendent." The analogy to the three-judge-court cases may be more fruitfully pursued, therefore, in terms of dominant and subordinate claims than in terms of the specialized or general capacity of the federal court.
On this second approach, the question becomes whether the principal claim before a federal court sitting with capacity to entertain it can carry with it the subordinate claims. The answer is clear in the first category, the Siler-type case. When the principal claim involves the question of constitutionality and the secondary claim has no independent right to be heard in the federal courts, the Supreme Court has clearly approved the consideration of the junior claim by the federal three-judge court and has itself entertained such a claim on direct appeal." 7 Thus the Court has not only sanctioned the joinder of the claims but has provided the same process for resolution of the secondary as of the primary claim -trial by a three-judge court and direct appeal to the Supreme Court. When the principal claim presents a constitutional issue and the subordinate claim has a right of entry to the federal courts on its own -the third of the four categories suggested at the outset of this section -the Court has apparently reached the same conclusion. Thus Mr. Justice Stone, speaking for a unanimous Court in Oklahoma Gas & Elec. Co. v. Oklahoma Packing Co., i96o] subject to this extraordinary procedure, and appealable directly to this Court, if at all only because it is incidental to the relief prayed against the state officers." I's The meaning of "if at all" has never been specifically clarified by the Court. It might well refer to the fact that the secondary claim in the case was asserted against a party different from those defending the principal cause of action. But the Court has acted as though that phrase added no qualification when the claims involved the same parties, even in the absence of identity of issues between the senior and junior claims. 0 9
Both of these categories of cases provide evidence that the problem is not a jurisdictional one. For when the basis for invoking the three-judge court has proved groundless, the Supreme Court has not ordered the dismissal of the claims for want of jurisdiction. It has instead consistently made provision for the case to be heard in the proper court of appeals. 110 This action can only be explained on the theory that the defect is "one going to the jurisdiction of the appellate and not of the trial court." I" This is equally true when the three-judge count is erroneously tried to a one-judge court. Correction of the error does not require dismissal for want of jurisdiction, but rather retention of the claim to be entertained by a properly constituted tribunal.1 12 In short, trial before a district court wearing the wrong hat does not raise jurisdictional questions in the fundamental sense of the term -that is, with reference to the power of the trial court to entertain the litigation.
When the three-judge court is invoked for reasons other than the presence of a constitutional issue, the Siler and Oklahoma support for joinder is gone; present instead is the convenience doctrine which underlies both the Hurn v. Oursler and Romero situations. In sole support of the joinder sanctioned by Hum v. Oursler is the preference for avoidance of two trials of what is in effect the same lawsuit. With Romero there is no question of infringement on state jurisdiction or of husbanding the resources of the federal judiciary. But these factors seem to have appeared inadequate to compel the Supreme Court to sanction joinder here of a three-judge claim with another federal question. Without distinguishing the cases just discussed, the Court has simply reached an opposite conclusion, denying joinder.
The negative reply, however, was not the first answer which the Court gave. In The Chicago Junction Case, 1 " 3 the Court in an opinion by Mr. Justice Brandeis sustained the joinder of a "suit to set aside the order" of the Interstate Commerce Commission, a three-judge-court action, with "a suit to restore the status quo." Not only was joinder sustained, but the procedure applicable to the principal claim was also applied to the subordinate one. Moreover, this was done in a case which may well have been of the Hurn v. Oursler kind rather than the Romero type, i.e., one in which there was no independent federal jurisdiction over the second claim." 4 Shortly thereafter, however, Mr. Justice Brandeis seems to have had second thoughts on the subject. In Pittsburgh & W. Va. Ry. 112 See cases cited note 104 supra. 2 264 U.S. 258, 269 (1924) .
The only independent jurisdictional base would have been diversity of citizenship. One of the plaintiff corporations was incorporated in Illinois, among other places, and some of the defendants were citizens of Illinois. One of the defendant corporations was incorporated in Illinois, Indiana, Pennsylvania, and Michigan, among others, all of which were the domiciles of one or more plaintiffs. The suit was brought in the federal court in Illinois. Transcript of Record, pp. r-3, The Chicago Junction Case, 264 U.S. 258 (1924) . It is clear that today the Court would hold that the requisite diversity of citizenship was not present. v. United States," 5 again writing for the Court, he held that the joinder was improper between the claim giving rise to the threejudge court, which involved an injunction against the effectuation of the ICC order authorizing the abandonment of a terminal, and a diversity claim " 6 ' which sought an injunction against the abandonment on grounds of breach of Ohio law of trusts. The Justice drew a rather tenuous distinction between the two cases:
It is neither ancillary to nor dependent upon the judgment as to the order. Relief of that character may be had only in a suit invoking the plenary equity jurisdiction of the district court. Such a suit would be heard in ordinary course by a single judge; and it would be appealable only to the Circuit Court of Appeals. The case at bar is wholly unlike The Chicago Junction Case . . . where a prayer to set aside the illegal purchase of stock and the lease already made was held proper as ancillary to setting aside the order of the Com mission authorizing the same. There, the joinder was permitted in order to carry out the purpose of Congress to make the judicial review effective. Here such joinder is unnecessary for that purpose. Moreover, grounds for general equitable relief, obviously, cannot give the Pittsburgh a standing in this Court on direct appeal under the Urgent Deficiencies Act, when it had no right to bring suit under that Act. 1 7 However sound the distinction, it proved to be the kind of distinction which kills."' Although The Chicago Junction Case has remained an important one in administrative law, it has never again been cited in support of the propriety of joinder of claims in a three-judge-court action. Whenever the question has come before the Court since the Pittsburgh case, the Court has rejected the propriety of the joinder. Thus, in New York Cent. Sec. Corp. v. United States," ' the three-judge court was invoked to hear an action to enjoin the enforcement of an ICC order approving a railroad lease. Joined with this claim was one for breach of fiduciary duty in making the lease. The Court held that the issues involved in the second claim "are not properly raised in this suit under the Urgent Deficiencies Act . The counterclaim was not properly before the court and could not be entertained as an incident to or part of the suit to set aside the commission's order respecting the tariff.
The Seaboard's [plaintiff's] bill merely assails the commission's order. The issue between the original parties is confined to its validity. The suit is a statutory one triable only in a specially constituted court. The counterclaim is based on a violation of § i (i8) ; the facts alleged are not sufficient to constitute a cause of action within the jurisdiction of that court. . . .The counterclaim, not being within the jurisdiction of the specially constituted court, should have been dismissed for want of jurisdiction.
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This entire line of cases, however, is distinguishable from the series of three-judge cases heretofore considered and from Romero in that the parties to the secondary claim necessarily differed from those involved in the primary claim -since the primary claim alone involved the ICC.
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But this distinction requires rejection of the broad language which the Court has used. On the other hand, accepting the "jurisdictional" language at its face value certainly brings these cases into conflict with the three-judge-court constitutional cases. They seem to be reconcilable on only one proposition: The propriety of the joinder governs the question of the form of trial to be accorded the secondary claim.
Professor Moore, the most influential writer on the subject of procedure in the federal courts, ignoring all the Supreme Court cases except the Pittsburgh case, which he brushes off in a footnote, advises that the joinder of a three-judge-court nonconstitutional claim with a claim independently cognizable by the district court as ordinarily constituted should be sustained. There Judge Fee said he would permit the joinder of an action to enjoin the enforcement of an ICC order denying plaintiff damages for discriminatory charges with a suit against the railroad for damages for the same discriminatory charges. The judge ordered the convening of the three-judge court and ordered the ICC claim set for hearing before it. He also ruled that if the three-judge court declined to entertain the subsidiary claim, "hearing will immediately proceed before a single District Judge. Fee thus separated the propriety of joinder from the question of the form of trial, just as the majority did in the Romero case. In so doing, in this context, however, he in effect rejected all the Supreme Court cases in the Pittsburgh line which assumed implicitly that the propriety of joinder and the form of trial were not separable questions. Moore also suggests that, if the defect is really one in the jurisdiction of the Supreme Court to hear on direct appeal the judgment in the secondary claim, then trial by the three-judge court of both claims could be followed by the entry of separate judgments under Rule 54(b) ,129 with the appeal from one to the Supreme Court and from the other to the appropriate court of ap-125 28 F. Supp. 59o (N.D.N [Vol. 73:81 7 HeinOnline --73 Harv. L. Rev. 844 1959 Rev. 844 -1960 peals. This avenue had not been opened to the Supreme Court at the time it decided the cases discussed in the text above. The Romero case might help toward the result of permitting the joinder in the Pittsburgh situation, either with separate trials as suggested by Judge Fee, or with separate appeals from the same trial, as suggested by Professor Moore. For in Romero the Court, by sanctioning the joinder but refusing to pass on the method of trial of the secondary claims, has pointed up the fact that the two questions may properly be separately treated in the nonconstitutional situation.
B. The Law-Equity Analogy
The second analogy to the Romero problem of the propriety of entertaining claims which separately would require the district court to act in different capacities is that of the joinder of claims in law and equity. In one sense it may be suggested that the answer to this problem was long ago supplied by the courts at Westminster: When the principal claim was for equitable remedies, a court of equity had jurisdiction to dispose of the entire case. But this seems to be applicable to questions of law arising in an equity action involving but a single claim, or at least to situations in which the ancillary nature of the legal claim is such that the one cannot well be tried without the other. With regard to claims of a more separate or separable nature, as in Romero, there is a different history.
Long ago the Supreme Court recognized that a case brought before a federal trial court sitting in one capacity when it should have been sitting in the other did not involve a problem of the jurisdiction of the trial court. 3 0 Mr. Chief Justice Fuller put it succinctly in Blythe v. Hinckley: "The Circuit Court held that the remedy was at law and not in equity. That conclusion was not a decision that the Circuit Court had no jurisdiction as a court of the United States." " ' Mr. Chief Justice Taft gave the rule broader overtones; a jurisdictional problem is involved, he said, "only when the District Court's power to hear and determine the cause as defined and limited by the Constitution or statutes of the United States is in controversy, and, where a District Court is vested with jurisdiction of a cause, as where diversity of citizenship exists, and the matter in controversy is of the requisite value, 
i96o]
HeinOnline --73 Harv. L. Rev. 845 1959 Rev. 845 -1960 the question whether it has the power to afford the plaintiff a particular remedy does not present a jurisdictional issue." 132 The fact that the problem was not a jurisdictional one, however, did not answer the question of how to treat a claim brought on the wrong "side" of the court or what to do about the joinder of several claims properly cognizable on different "sides" of the court. At the very same time that the Court was acknowledging the absence of a jurisdictional question, it was sanctioning the dismissal of actions brought before the court sitting in the wrong capacity. The case is thus brought within the rule, which this court has so often had occasion to lay down, that the remedies in the courts of the United States are, at common law or in equity, not according to the practice of state courts, but according to the principles of common law and equity, as distinguished and defined in that country from which we derive our knowledge of these principles, and that although the forms of proceedings and practice in the state courts shall have been adopted in the Circuit Courts of the United States, yet the adoption of the state practice must not be understood as confounding the principles of law and equity, nor as authorizing legal and equitable claims to be blended together in one suit. 
503, 520.
It is true that the cases in which such strictures have been expressed have been usually those in which resort has been had to equitable forms of relief instead of legal remedies, and when defendants have thus been deprived of the constitutional right of trial by jury; but, so long as we attach importance to regular forms of procedure, we cannot sustain so plain an attempt as is here presented to substitute the machinery of a court of law, in which the facts are found by the jury and the law prescribed by the judge for the usual and legitimate practice of a court of chancery ...
It is, therefore, clear that the court below should have sustained the defendants' demurrer or exception, and dismissed the suit.
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This problem was partially solved in 1912 by the promulgation of Equity Rule 22 by the Supreme Court. This rule provided: "If at any time it appear that a suit commenced in equity should have been brought as an action on the law side of the court, it shall be forthwith transferred to the law side and be there proceeded with, with only such alteration in the pleadings as shall be essential." "I This was followed by the I9M5 amendment to the Judicial Code which authorized the transfer from either side of the trial court to the other. dure, in which all the claims will be tried according to the nature of the principal claim.' 4 ' But the pattern in the law-equity conglomeration generally has been for the judge to try the equity causes and the jury the legal ones.' 42 For the most part, however, the controversy has not been about the divided form of trial but rather about which issues should be tried first, in light of the fact that the first adjudication will be res judicata.1 43 The demand of the Supreme Court that the jury questions be tried first was clearly established during the Romero Term, albeit by a sharply divided court, in Beacon Theatres, Inc. v. Westover.' 44 There the plaintiff had sought a declaratory judgment that it was not violating the antitrust laws and an injunction against suits based on those laws. The defendant entered a compulsory counterclaim 145 under the antitrust laws seeking treble damages and asked for a jury. The trial court, "under the purported authority of Rules 42(b) and 57," 146 ordered the issues raised by the complaint to be tried to the bench first, leaving the counterclaim for subsequent jury trial. Since most, if not all, of the issues raised by the declaratory-judgment-injunction action would dispose of the issues raised by the counterclaim, in effect this meant that the case would be tried to the bench, as the courts recognized. 47 Mr. Justice Black, writing for a five-man majority, held that that the demand for declaratory relief did not make the issues equitable for purposes of jury trial. Nor did the demand for injunctive relief require that the plaintiff's claim be tried first. He said that the court of ap-Federal Rules of Civil Procedure" 110 which, by authorizing the joinder of the equitable and legal claims generally provided an adequate legal remedy making the resort to equity unnecessary.
If there should be cases where the availability of declaratory judgment or joinder in one suit of legal and equitable causes would not in all respects protect the plaintiff seeking equitable relief from irreparable harm while affording a jury trial in the legal cause, the trial court will necessarily have to use its discretion in deciding whether the legal or equitable cause should be tried first. Since the right to jury trial is a constitutional one, however, while no similar requirement protects trials by the court, 151 that discretion is very narrowly limited and must, wherever possible, be exercised to pre- The implications of the law-equity cases for the Romero problem are obvious. The courts have here utilized the approach suggested by Professor Moore and Judge Fee with regard to the threejudge-court cases: permitting joinder but requiring different forms of trial for the separate claims. This is a possible but not the most desirable solution of the Romero problem.
It would seem from these two analogues, that the Court in Romero reached the right conclusions but used the wrong concepts in doing so. For if the analogues are relevant, the questions presented by Romero clearly were not jurisdictional ones, nor even ones of pendent jurisdiction. Instead the issues were the propriety of joinder of the claims and the appropriate method of trial for the different claims. While there is some evidence that the Court has treated these as inseparable, the law-equity cases show that they are indeed distinct issues. And the majority in Romero so treated them by answering the joinder question without passing on the proper method of trying the non-Jones Act issues. Nonetheless, since the mode of trial should be resolved in the way "most conducive to the just, speedy and inexpensive disposition of the business of the courts," 156 no jurisdictional problem being present, when the question is ultimately resolved it should be in favor of a single jury trial for all the claims, for the reasons given by Professor Currie 11 7 and because the alternative presents the unreasonable and unnecessary difficulties catalogued by Judge Wyzanski in McDonald v. Cape Cod Trawling Corp. 5 8 Romero is a many-faceted case; only a few of those facets have been examined here. It is a case which is likely to call forth a great deal of comment, most of which is likely to be as inconsistent as were the differing opinions expressed by the Justices themselves. Like all landmark decisions, 59 its meaning will only unfold in the course of judicial application and may, like Erie, require decades of refinement. The dragon's teeth have been sown; it remains to see what the harvest will bring. 
